AMENDED IN SENATE MARCH 7, 2023

SENATE BILL No. 263

Introduced by Senator Dodd

January 30, 2023

An act to amend—Seetior—10509:934—6f Sections 10509.910,
10509.911, 10509.912, 10509.913, and 10509.915 of, to amend and
renumber Sections 10509.916, 10509.917, and 10509.918 of, to add
Sections 1749.81 and 10509.916 to, and to repeal and add Section
10509.914 of, the Insurance Code, relating to insurance.

LEGISLATIVE COUNSEL’S DIGEST

SB 263, as amended, Dodd. |nsurance:-annuity—+ecommendations:

annuities and life insurance policies.

Existing law generally regulates classes of insurance, including life
insurance and annuities. Existing law requires insurers to establish a
systemto supervise recommendations and set standards and procedures
for recommendations for annuity products, which applies to any
recommendation to purchase, exchange, or replace an annuity made
to a consumer that results in the purchase, exchange, or replacement
that was recommended. Existing law requires an insurance producer
recommending the purchase or exchange of an annuity to have
reasonable grounds for believing that the recommendation is suitable
for the consumer, as specified.

This bill would revise and recast those provisions, making them also
applicable to life insurance policies. The bill would require insurance
producers to act in the best interest of the consumer when making a
recommendation of an annuity or life insurance policy. The bill would
require an insurer to establish, maintain, and utilize a system to
supervise recommendations for annuities or life insurance policies,
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which would apply to any recommendation made to a consumer to
purchase, convert, replace, or modify an annuity or lifeinsurance policy.
The bill would set forth various duties of an insurer and producer to
ensure that recommended annuitiesand lifeinsurance policiesare only
in the consumer’s best interest, and would specify obligations that
ensure a producer has acted in the best interest of a consumer, including
the provision of specified forms and information to the consumer. The
bill would require a life insurer to provide a buyer’'s guide to all
consumers who purchase an annuity.

This bill would require a life agent or insurance producer who
engagesin the sale of lifeinsurance policiesto complete specified hours
of life insurance training courses before soliciting or transacting life

- . ) . . . . . .
Vote: majority. Appropriation: no. Fiscal committee: ne-yes.
State-mandated local program: no.

The people of the Sate of California do enact as follows:

SECTION 1. Section 1749.81 is added to the Insurance Code,
to read:

1749.81. (a) Alifeagent who sdllslifeinsurance policiesshall
satisfactorily complete four hours of training before soliciting
individual consumersto sell life insurance policies. Thistraining
isin addition to, and isnot a part of, the annuity training required
by subdivision (a) of Section 1749.8.

(b) A life agent who sells life insurance policies shall
satisfactorily complete two hours of training before each license
renewal. Completion of the four-hour lifeinsurance policy training
required by subdivision (a) does not satisfy the two-hour life
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insurance policy training required by thissubdivision. Thistraining
isinaddition to, and isnot a part of, the annuity training required
by subdivision (b) of Section 1749.8. For resident licensees, this
requirement shall count toward the licensee’s continuing education
requirement, but may still result in completing more than the
minimum number of continuing education hours set forth in this
section.

(c) Thetraining required by this section shall be approved by
the commissioner and shall consist of topics related to life
insurance policies, California law, regulations, and requirements
related to life insurance policies, prohibited sales practices, the
recognition of indicators that a prospective insured may lack the
short-term memory or judgment to knowingly purchase an
insurance product, and fraudulent and unfair trade practices.
Subject matter determined by the commissioner to be primarily
intended to promote the sale or marketing of lifeinsurance policies
shall not qualify for credit toward the training requirement. A
course or seminar that is disapproved under this section shall be
presumed invalid for credit toward the training requirement of
this section unless it is approved in writing by the commissioner.
The training required by this section is in addition to the topics
listed in subdivision (c) of Section 10509.915.

(d) Thetraining requirements set forth in this section shall not
apply to nonresident agentsrepresenting an insurer that isa direct
response provider.

(e) For the purposes of this section, “ direct response provider”
means an insurer that meets each of the following criteria:

(1) Theinsurer doesnot initiate telephone contact with insureds
or prospective insureds.

(2) Agents of the insurer speak with insureds and prospective
insureds only by telephone, and at the request of the insureds or
prospective insureds.

(3) Agents of the insurer are assigned to speak with insureds
or prospective insureds on a random basis, when contacted.

(4) Agents of the insurer are salaried and do not receive
commissions for sales or referrals.

SEC. 2. Section 10509.910 of the Insurance Code is amended
to read:

10509.910. The purpose of this article isto require insurance
producersto act in the best interest of the consumer when making
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a recommendation of an annuity or life insurance policy and to
require insurers to—estabhsh establish, maintain, and utilize a
system to supervise recommendations and to set forth standards
and procedures for recommendations to consumers that result in
transactionsinvol ving-anradity-preduets; annuitiesor lifeinsurance
policies, so that the insurance needs and financia objectives of
consumers at thetime of the transaction are-apprepriately effectively
addressed.

SEC. 3. Section 10509.911 of the Insurance Code is amended
to read:

10509.911. (a) Thisarticleshall apply to any recommendation
made to a consumer to purchase, exchange,-erreplace convert,
replace or modlfy an annwty—maeleJee&eenwmeHhat—F%H&m

or Ilfe msurance pollcy, or to elect a contractual provision of an
in-force annuity or life insurance policy.

(b) Nething-athis-act-shal-beinterpretedte-This article does
not preclude, preempt, or otherwise interfere with the application
of any other laws of this state that may apply in any matter
involving the sale of an annuity or life insurance policy that is
subject to this article.

SEC. 4. Section 10509.912 of the Insurance Code is amended
to read:

10509.912. Unlessotherwise specifically included, thisarticle
shall does not apply to transactionsinvolving any of the following:

(a) Direct response solicitations where there is no
recommendation based on information collected from the consumer
pursuant to this article.

(b) Settlements of or assumptions of liabilities associated with
personal injury litigation or a dispute or claimresolution process.

(c) Formal prepaid funeral contracts.

(d) Annuitiesand lifeinsurance policies used to fund any of the
feltewing: following if a recommendation is not made to an
individual consumer:

(1) Anemployeepension or welfare benefit plan that iscovered
by the federal Employee Retirement Income Security Act (ERISA)
of 1974 (29 U.S.C. Sec. 1001 et seq.).
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(2) A plandescribed by Section 401(a), 401(k), 403(b), 408(k),
or 408(p) of the Interna Revenue Code (IRC), as amended, if
established or maintained by an employer.

(3) A government or church plan defined in Section 414 of the
IRC, a government or church welfare benefit plan, or a deferred
compensation plan of a state or local government or tax-exempt
organization under Section 457 of the IRC.

(4 A nonqualified deferred compensation arrangement
established

{6)—+Formal-preparc-funeral-contracts:

SEC. 5. Section 10509.913 of the Insurance Code is amended
to read:

10509.913. For purposes of thisarticle:

(@ “Annuity” means an annuity that is an insurance product
under California law that is individually solicited, regardless of
whether or not the product is classified as an individual or group
annuity.

(b) “Commissioner” means the Insurance Commissioner.

(©) (1) “ Compensation” means anything of value, if paid as
commission or otherwise and if paid as cash or by some other
means, received by a producer in connection with the
recommendation or sale of an annuity or lifeinsurance policy from
an insurer, intermediary, or directly from the consumer.

(2) “ Compensation” includes money, credits, loans, interest on
premium, forgiveness of principal or interest, any discounts,
concessions, fees, service fees, commissions, sales charges,
overrides, cash benefits, trips, prizes, or gifts. “ Compensation”
also includes any health insurance, office rent, office support, and
retirement benefits.

(3) “ Compensation” does not mean tangible goods with the
insurer name, logo, or other advertisement that have an aggregate
value of less than one hundred fifty dollars ($150) per year per
insurer.

(d) “ Consumer profile information” means information that is
reasonably appropriate to determine the suitability of a
recommendation.
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(1) For a life insurance policy solely providing term life
insurance with no cash value, “ consumer profile information”
means all of the following:

(A) Age.

(B) Annual income.

(C) Financial situation and needs, including debts and other
obligations, and the financial resources used for the funding of
the life insurance policy.

(D) Insurance needs.

(E) Financial objectives.

(F) Intended use of the life insurance policy, including any
riders attached thereto.

(G) Financial time horizon, including the duration of existing
liabilities and obligations.

(H) Existing assets, including investment and insurance
holdings.

() Willingnessto accept nonguaranteed el ementsin the policy,
including variability in premium, death benefit, or fees.

(J) Any other relevant information that the producer or the
insurer knew or reasonably should have known about, as provided
by the consumer or by observing the consumer’s circumstances.

(2) For an annuity or life insurance policy other than a life
insurance policy solely providing termlife insurance with no cash
value, “ consumer profileinformation” meansall of thefollowing:

(A) Age.

(B) Annual income.

(C) Financial situation and needs, including debts and other
obligations, and the financial resources used for the funding of
the annuity or life insurance policy.

(D) Financial experience.

(E) Insurance needs.

(F) Financial objectives.

(G) Intended use of the annuity or life insurance policy,
including any riders attached thereto.

(H) Financial time horizon, including the duration of existing
liabilities and obligations.

(I) Existing assets, including investments, annuity and life
insurance, and other insurance holdings, and other financial
products.

(J) Liquidity needs.
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(K) Liquid net worth.

(L) Risktolerance, such aswillingness to accept variability in
premiums, returns, death benefits, values, credits, or feesand other
charges, and other nonguaranteed elements in the annuity or life
insurance policy.

(M) Tax status.

(N) Whether or not the consumer has a reverse mortgage.

(O) Whether or not the consumer intends to apply for
means-tested government benefits, including Medi-Cal or the
veterans' aid and attendance benefit.

(P) Any other relevant information that the producer or the
insurer knew or reasonably should have known about, as provided
by the consumer or by observing the consumer’s circumstances
information.

()

(e) “Continuing education credit” or “CE credit” means one
continuing education credit hour as defined in Section 2188.2(i)
of Title 10 of the California Code of Regulations.

(e

(f) “Continuing education provider” or “CE provider” means
anindividual or entity that is certified to offer continuing education
courses pursuant to Section 2186.1(b) and Section 2188 of Title
10 of the California Code of Regulations.

(9) “FINRA" meanstheFinancial Industry Regulatory Authority
Or a Successor agency.

(h) “Insurance producer” means afpersen person, as defined in
Section 19, required to be licensed under California law to sell,
solicit, or negotiate insurance, including annuities. An insurance
producer is also referred to in this article as a “producer.”
“Producer” includes an insurer when no producer isinvolved.

(i) “Insurer” means either of the following:

(1) A company required to be licensed or to hold a certificate
of authority, or both, under California law to provide insurance
products, includi ng—aﬁﬁuﬁresr annuiti esor life | nsurance ppl icies.
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(2) Afraternal benefit society, as defined in Section 10990.

() “Intermediary’” means an entity contracted directly with an
insurer or with another entity contracted with an insurer to
facilitate the sale of the insurer’s annuities or life insurance
policies by producers.

(K) “Life insurance policy” means a life insurance policy that
is an insurance product under California law that is individually
solicited, regardless of whether or not the product is classified as
individual or group life insurance.

() “ Material conflict of interest” means a financial interest of
the producer in the sale of an annuity or lifeinsurance policy that
a reasonabl e person would expect to influence the impartiality of
a recommendation.

(m) “ Nonguaranteed elements’ means the premiums, benefits,
values, credits, charges, and other elements not guaranteed over
the life of the annuity or life insurance policy, such as credited
interest rates including any temporary bonus interest rate,
dividends, noninterest based credits, index parameters, periodic
expense charges, or elements of formulas used to determine any
of these nonguaranteed elements, that are subject to insurer
discretion and are not guaranteed at issue. An element is
considered nonguaranteed if any of the underlying nonguaranteed
elements are used in its calculation.

(n) (1) *“Recommendation” means advice, guidance, or acts
directed to a consumer by a producer, or an insurer, that a
consumer may reasonably interpret to be advice or guidance or
that the producer intends to be advice or guidance regarding
whether or not to do any of the following:

(A) Purchase, exchange, convert, modify, or replace an annuity
or alifeinsurance policy.

(B) Refrainfrom purchasing, exchanging, converting, modifying,
or replacing an annuity or a life insurance policy.

(C) Elect a contractual provision with respect to an in-force
annuity or life insurance policy in accordance with that advice,
guidance, or those acts.

(2) “Recommendation” doesnot include general communication
to the public, generalized customer services assistance or
administrative support, general educational information and tools,
prospectuses, or other product and sales material.

)
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(0) “Replacement” means atransaction in which anew annuity
or life insurance policy-er-eontract is to be purchased, and it is
known or should be known to the proposing producer, or to the
proposing insurer, regardless of whether or not thereisaproducer,
that by reason of the transaction, an existing annuity or life
insurance policy—er—eentract has been or is to be any of the
following:

(1) Lapsed, forfeited, surrendered or partially surrendered,
assigned to the replacing insurer, or otherwise terminated.

(2) Converted to reduced paid-up insurance, continued as
extended term insurance, or otherwise reduced in value by the use
of nonforfeiture benefits or other policy values.

(3) Amended so as to effect either areduction in benefits or a
reduction in the term for which coverage would otherwise remain
in force or for which benefits would be paid.

(4) Reissued with any reduction in cash value.

(5) Used in afinanced purchase.

) Sutabitity— i - . I .
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SEC. 7. Section 10509.914 is added to the Insurance Code, to
read:

10509.914. Insurers and producers have the following duties
to ensure that annuities and life insurance policies that are
recommended are only in the consumer’s best interest:

() BestInterest Obligation. A producer or insurer, when making
a recommendation of an annuity or a life insurance policy, shall
act in the best interest of the consumer under the circumstances
known at the time the recommendation is made. A producer has
acted in the best interest of the consumer if they have satisfied all
of the following obligations regarding care, disclosure, conflict
of interest, and documentation:

(1) Care Obligation.

(A) The producer, in making a recommendation, shall exercise
reasonable diligence, care, and skill to:

(i) Know the consumer’s financial situation, financial needs,
insurance needs, and financial objectives.

(i) Understand the available recommendation options after
making a reasonableinquiry into options available to the producer.

(ili) Haveareasonablebasisto believe the recommended option
effectively addresses the consumer’ s financial situation, financial
needs, insurance needs, and financial objectives over the life of
the annuity or life insurance policy, as evaluated in light of the
consumer profile information.

(iv) Haveareasonable basisto believe that the consumer would
receive a tangible net benefit from the transaction over the life of
the annuity or life insurance policy.
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(v) Communicate the basis or bases of the recommendation to
the consumer orally and in writing and to the insurer in writing.

(B) The producer’'s or insurer’'s recommendation to the
consumer shall be based on an evaluation of the consumer’s
relevant consumer profile information and other relevant
information, and shall reflect the care, skill, prudence, and
diligence that a prudent person acting in a like capacity and
familiar with those matters would use under the circumstances
then prevailing.

(C) Only the interests of the consumer shall be considered in
making the recommendation and complying with other obligations
under this section.

(D) The requirements under subparagraph (A) include all of
the following:

(i) Making reasonable efforts to obtain consumer profile
information from the consumer before recommending an annuity
or life insurance policy.

(I) Iftheconsumer doesnot providethe producer with complete
consumer profile information, the producer shall not submit an
application on behalf of the consumer to the insurer.

(I1) The insurer shall not issue the annuity or life insurance
policy if the consumer has refused to provide complete consumer
profile information.

(ii) (I) Considering those factors generally relevant in making
a deter mination about whether or not an annuity or life insurance
policy effectively addresses the consumer’s financial situation,
financial needs, insurance needs, and financial objectives. The
factors generally relevant in making this determination include
the consumer profile information, characteristics of the insurer,
and product costs, rates, benefits, and features. The featuresto be
considered include:

(ia) The length of the surrender charge period and surrender
charge amounts.

(ib) Product costs, such as cost of insurance charges, annual
and other periodic feesand expense charges, mortality and expense
fees, investment advisory fees, investment and interest option fees.

(ic) Costsand features of riders or other options.

(id) Minimum guarantees, including guaranteed interest rates,
participation rates, caps, spreads, floors, buffers, and limitations
on interest returns.
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(ie) Crediting rates.

(if) Insurance and investment components.

(ig) Potential changesin nonguaranteed elements of the annuity
or life insurance policy.

(ih) Market risk.

(i) Any secondary guarantee period, equity-index features,
availability of cash value, annuity or life insurance policy
exclusions or restrictions.

(ij) Other relevant information that the producer knew or
reasonably should have known about as provided by the consumer
or by observing the consumer’s circumstances.

(I1) The level of importance of each factor under the care
obligation of this paragraph may vary depending on the facts and
circumstances of a particular case, but each factor shall not be
considered in isolation.

(iii) Having a reasonable basis to believe the consumer would
benefit from certain features of the annuity or lifeinsurance policy,
such as annuitization, death or living benefit, or other
insurance-related features.

(E) The requirements under subparagraph (A) require a
producer to consider the types of products the producer is
authorized and licensed to recommend or sell that address the
consumer’s financial situation, financial needs, insurance needs,
and financial objectives. This does not require analysis or
consideration of any products outside the authority and license of
the producer. Producers shall be held to consumer protection
standards that meet or exceed the standards set forth in this
subdivision.

(F) The requirements under subparagraph (A) apply to the
particular annuity or life insurance policy as a whole and the
underlying subaccounts, if any, to which funds are allocated at
the time of purchase or exchange of an annuity or life insurance
policy, and riders and similar product enhancements, if any.

(G) The requirements under subparagraph (A) do not mean
either of the following:

(i) Theannuity or lifeinsurance policy with thelowest one-time
or multiple occurrence compensation structure are always in the
best interest of the consumer.

(if) The producer has ongoing monitoring obligations under
the care obligation under this paragraph, although that obligation
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may be separately owed under the termsof a fiduciary, consulting,
investment advising, or financial planning agreement between the
consumer and the producer.

(H) For an exchange or replacement of an annuity or life
insurance policy, the producer, or insurer if no producer is
involved, shall consider the whole transaction, which includes
taking into consideration all of the following:

(i) If the consumer will do any of the following:

(I) Lose existing benefits, such as:

(ia) Contract provisions that prorate crediting between
anniversaries or other contractually specified time periods.

(ib) The loss or reduction of death benefits, living benefits,
favorable index parameters, or other contractual benefits or
features, including freewithdrawals, loans, rate guarantees, bonus
earnings, accelerated death benefits, and secondary guarantees.

(ic) Decreased coverage duration.

(id) Decreased income amount.

(ie) Other contract benefits.

(1) Besubject to surrender charges, a new graded or modified
death benefits period, loss of unvested credits, recapture charges,
loss of persistency-related credits, loss of prorated gains if in
between anniversaries or other contractually specified time
periods, or an adver se market-val ue adjustment or tax implications
if the consumer surrenders or borrows from the policy.

(1) Incur new or increased premiums, fees or charges, such
as a new vesting schedule, a new surrender charge period or a
change in surrender charges, an adverse change in health rating,
new or different investment advisory fees, interest option fees,
premium loads, or charges for riders, and similar product
enhancements.

(i) How those items stated in clause (ii) of subparagraph (B)
that are contained in the recommended annuity or life insurance
policy compare with those in the annuity or life insurance policy
that is being exchanged or replaced.

(iii) If the replacing product would provide a substantial
financial benefit to the consumer in comparison to the replaced
product over the life of the product so that a reasonable person
would believe the purchase is not unnecessary.
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(iv) If the consumer has had another annuity or life insurance
policy exchange or replacement and, in particular, an exchange
or replacement within the preceding 60 months.

(I) Thisarticle does not require a producer to obtain a license
other than a producer license with the appropriate line of authority
to sell, solicit, or negotiate insurance in this state, including a
securities license, in order to fulfill the duties and obligations of
this section aslong asthe producer does not give advice or provide
services that are otherwise subject to securities laws or engagein
any other activity requiring other professional licenses.

(2) Disclosure Obligation.

(A) At the time of recommendation of an annuity or life
insurance policy, the producer shall disclose to the consumer
orally and in writing using the Insurance Agent (Producer)
Compensation Disclosure for Annuitiesand Life Insurance Policies
form. No part of the form shall be amended or omitted. Thisform
shall not be part of the application or policy. The disclosure form
shall bein afreestanding document, using no smaller than 10-point
type, and shall be in the following form:

INSURANCE AGENT (PRODUCER) COMPENSATION DISCLOSURE
FOR ANNUITIES and LIFE INSURANCE POLICIES
Do Not Sign Unless You Have Read and Understand the Information in this Form

Date:

INSURANCE AGENT (PRODUCER) INFORMATION (“Me” “I,” “My”)
First Name: Last Name:

Business/Agency Name: Website:

Business Mailing Address:
Business Telephone Number:
Email Address:

California Producer License Number:

CUSTOMER INFORMATION (“You,” “Your™)
First Name: Last Name:

What Types of Products Can | Sell You?
I am licensed to sell annuities and/or life insurance policiesto You in
accordancewith California law. If I recommend that You buy an annuity and/or
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life insurance policy, it means | believe that it effectively meets Your financial
situation, insurance needs, and financial objectives. Other financial products,

such aslife insurance or stocks, bonds, and mutual funds, may also meet Your
needs.

| offer the following products:

Annuities: Life Insurance:
0 Immediate Fixed Annuities o Term Life Insurance Policies
0 Deferred Fixed Annuities o Whole Life Insurance Policies

0 Fixed Indexed Annuities 0 Universal Life Insurance Policies
0 Variable Annuities 0 Variable Universal Life
0 Index-Linked Variable Insurance Policies
Annuities 0O Indexed Universal Life Insurance Policies
0 Other Annuity O Variable Life Insurance Policies
(Specify): 0 Other Life Insurance
(Specify):

| need a separate license to provide advice about or to sell noninsurance
financial products. I have checked bel ow any noninsurance financial products
that | am licensed and authorized to provide advice about or to sell.

Securities: Savings Products:
0 Mutual Funds o Certificates of Deposit
0o Socks and Bonds o Other Savings Products
0o Options (Specify):
0 Other Securities

(Specify):

Whose Annuities and/or Life Insurance Policies Can | Sell to You?

For purposes of this disclosure, insurance companies owned by the same
insurance holding company or that otherwise share common management or
control shall be considered to be oneinsurer.

| am authorized to sell:

0 Annuities from Only One Insurer | Life Insurance Policies from Only
One Insurer
0 Annuities from Two or More o Life Insurance Policies from Two
Insurers or More Insurers
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0 Annuities from Two or More o Life Insurance Policies from Two
Insurers although | primarily sell or More Insurers although |
annuities from: primarily sell lifeinsurance

from:

Who | DoWork For and How |'m Paid for My Work:

It's important for You to understand who | work for and how I’ m paid for my
work. | am an agent for one or more insurance companies whose products |
sell. Depending on the particular annuity or lifeinsurance policy You purchase,
| may be paid a commission or a fee. Commissions are generally paid to Me
by the insurance company, while fees are generally paid to Me by You. My
commission may be based on the amount of premiums paid for the annuity or
life insurance policy purchased.

The compensation paid to Me may vary depending on a number of factors,
including (if applicable) the annuity or lifeinsurance policy and theinsurance
company that You select, the volume of business | provide to the insurance
company, or the profitability of the annuities and life insurance policies that

| provide to the insurer.

Depending on the particular annuity or life insurance policy You buy, | will
or may be paid cash compensation as follows:

o Commission, which is usually paid by the insurance company or other
sources. If other sources, describe:

0 Fees (such as a fixed amount, an hourly rate, or a percentage of your

payment), which are usually paid directly by the customer.

0 Other (Describe):

My Estimated Compensation for the Product(s) | am Recommending for
You:

My compensation may include commissions or fees. Here is an explanation
of the commissions or fees | may receive for selling the product I'm
recommending for You. (Producer must include product name, insurance
company, initial estimated premium, and estimated commissions or fees for
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years 1 through 10.) Complete an additional form for each product being
recommended.

Product |Insurance Initial My Estimated Material
Name Company Estimated |Commission or Fees |Conflicts of
Name Premium (years 1 through 10) | Interest that |
amunable to
eliminate
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
TOTAL years 1-10:
$

My Ownership Interest in the Insurance Company or any Parent, Subsidiary
or Affiliate of the Insurance Company (state % of ownership):

Does the Insurance Company have an Ownership Interest in the Insurance
Agency | Work With, or in any Parent, Affiliate or Subsidiary of the Agency?
OYes No (check one)

| amrequired to identify and eliminate any material conflicts of interest, if
possible. If the material conflict of interest cannot be eliminated, | must (1)
take action to ensure the conflict of interest does not prevent Me from acting
inYour best interest, (2) disclose the material conflict of interest to You, and
(3) disclose the actions taken to ensure the material conflicts of interest do
not prevent Me from acting in Your best interests. These are the actions | have
taken to ensure material conflicts of interest that | have not been able to
eliminate do not prevent Me from acting in Your best interest:
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If Compensation Amounts or Values Are Unknown:

If the nature, amount, or value of any compensation | am required to disclose
is not known and cannot be estimated at the time this disclosure is required,
then | shall include in the disclosure: (1) a description of the circumstances
that may determine the receipt and amount or value of such compensation;
and (2) a reasonable estimate of the amount or value, which may be stated as
a range of amounts or values.

Description of circumstances that may determine the receipt and amount or
value of such compensation:

Reasonable estimated range of compensation amounts or values:

Alternate productsdiscussed: (Producer must include product name, insurance
company, initial estimated premium for each product, and estimated
compensation for each (including estimated commission or fees for years 1
through 10) and attach additional page(s) if necessary):

Product Insurance Initial Estimated Commission or Fees
Name Company Estimated (years 1 through 10)
Premium

©oNOOAWDNPRE

10.
TOTAL years 1-10:
$

1
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10.
TOTAL years 1-10:
$

If You have guestions about the above compensation | will be paid for this
transaction, please ask me.

By signing below, You acknowledge that You have read and understand the
information provided to You in this document.

Customer Sgnature Agent (Producer) Signature

Date Date

(B) At the time of the recommendation of an annuity or life
insurance policy, the producer shall have a reasonable basis to
believe the consumer has been reasonably informed of various
features of the annuity or life insurance policy, and potential
consequences of the sale or in-force transaction, both favorable
and unfavorable, such as the potential surrender period and
surrender charge, any secondary guarantee period, equity-index
features, availability of cash value, death benefit, mortality and
expense fees, cost of insurance charges, investment advisory fees,
any annual fees and other periodic fees, policy exclusions or
restrictions, potential charges for and features of riders or other
options of the annuity or lifeinsurance policy, guaranteed interest
rates, including whether any guaranteed interest rates are based
on any period other than annual, such as retrospective or
cumulative guarantees, limitations on interest returns, provisions
that do not prorate investment or other credit to the date of policy
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or annuity termination, insurance and investment components,
potential changesin nonguaranteed el ements of the annuity or life
insurance policy, insurance and investment components and mar ket
risk, and potential tax penalty if the consumer sells, modifies,
exchanges, surrenders, or lapses the annuity or life insurance
policy, or annuitizes the annuity.

(3) Conflict of Interest Obligation. A producer shall identify
and eliminate any material conflicts of interest, if possible. If itis
impossible to eliminate any material conflicts of interest, the
producer shall disclose and reasonably manage the material
conflicts of interest, including material conflicts of interest relating
to an ownership interest.

(A) Theproducer’sreceipt of compensation or other incentives
permitted by applicable California law is permitted if the amount
of the compensation or the receipt of an incentive does not
influence the recommendation. The only compensation that may
be paid or provided to or received by a producer is commissions
or fees.

(B) If a material conflict of interest cannot be eliminated, the
producer shall do all of the following:

(i) Takeaction to ensurethe conflict of interest does not prevent
the producer from acting in the best interest of the consumer.

(i1) Disclose the material conflict of interest to the consumer.

(iii) Disclose the actions taken to ensure the material conflicts
of interest do not prevent the producer from acting in the best
interests of the consumer.

(4) Documentation Obligation. At the time of recommendation,
a producer shall do both of the following:

(A) Providethe consumer and theinsurer with a written record
of any recommendation and, in a reasonable summary format, all
relevant suitability considerations and product information, both
favorable and unfavorable, that provide the basis for any
recommendations.

(B) When the recommendation or sale is a replacement, the
producer shall complete and provide the insurer with a written
copy of the required Replacement Product Comparison Form. No
part of the formshall be amended or omitted, however, additional
pages may be attached that show additional relevant features that
were compared and considered in  determining the
recommendation. Thisformshall not be part of the application or
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policy. The disclosure form shall be in no less than 10-point type
and shall read as follows:

REPLACEMENT PRODUCT COMPARISON FORM

The agent (producer) or insurer is required to complete this

form when recommending the replacement of an annuity or life
insurance policy. California Insurance Code Section 10509.2
definestheword “ replacement.” A comparison shall be completed
for each product being replaced, and shall consider, at a minimum,
the features and benefits listed below, along with all of the items
to be considered in California I nsurance Code Section 10509.914.

Existing Life  |Existing Annuity |Proposed
Insurance Replacement
Policy Policy
1. Company Name Replacing within
same insurer
group?
0 Yes O No
2. Product Name
3. Policy Number N/A
4. Policy Type O TermLife 0 Deferred Fixed | Life
o Whole Life Annuity o Annuity
0 Universal 0 Immediate o
Life Fixed Annuity [Insert Policy
O Variable 0O Fixed Indexed Type/Name]
Universal Annuity
Life O Variable
O Indexed Annuity
Universal O Index-Linked
Life Variable
O VariableLife |  Annuity
0o Other |0 Other
5. IssueDate
6. Initial Premium |$ $ $

Source of Initial
Premium
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8.

Owner Age

N/A

N/A

Current Age

9.

Has the owner
surrendered,
exchanged, or
replaced another
policy within the
last 60 months?

N/A

N/A

0O Yes
0O No

10

. Current
Account Value

$

11

Current Cash
Surrender
Value

12.

Current
Surrender
Charges

%

%
[Year 1 (%), 2 (%),
3 (%), etc.]

13.

Surrender
Charge
Schedule

for Remaining
Years (indicate
percentage per
year for existing
policy)

14.

Market Value
Adjustment
(+/-)

0O Yes 0 No

$

0O Yes 0 No
$

0O Yes 0 No

15.

Interest Rates

Current Interest

Current Interest

Current Interest

Rate % Rate % Rate %
Minimum Minimum Minimum
Guaranteed Guaranteed Guaranteed
Interest Rate Interest Rate Interest Rate

% % %

Initial Rate Initial Rate Initial Rate
Guarantee Guarantee Guarantee
Period and Rate | Period and Rate |Period and Rate

%

%

%
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Interest Interest Crediting |Interest Crediting
Crediting Method (prorated, | Method (prorated,
Method non-prorated, non-prorated,
(prorated, quarterly, quarterly,
non-prorated, |anniversary, etc.) |anniversary, etc.)
quarterly,
anniversary,
etc.)
16. Current/
Proposed Death
Benefit Amount | $ $ $
17. Bonus Amount
or Bonus
Interest Rate
(include Bonus
Time $ $ $
Constraintsor |or % o % or %
\esting Period) |0 N/A o N/A o N/A
18. Accelerated o Yes o Yes o Yes
Death Benefits? |0 No o No o No
19. Annualized
Premium=
Base Policy
+ all Riders
20. Feesand
Charges
21. Waivers,
Riders, and
Enhanced
Benefits (e.g.
Terminal
Illness, LTC
Rider, Living
Benefit, Free
Withdrawal %,
Return of
Premium
Provision or
Rider, etc.)
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Primary reason(s) for recommending the replacement:

28—

OTHER CONSIDERATIONS:

Isthe existing life insurance out of its
contestability period?
0O Yes 0 No

Is there an Outstanding Loan against
the policy?

0O Yes 0 No

Outstanding Loan Balance

$

Has the Guaranteed Minimum
Withdrawal Benefit (GMWB) been
activated on the existing annuity?

0 Yes 0 No o N/A

If yes, at what %/value and frequency
are the income payments?

Has the Guaranteed Lifetime
Withdrawal Benefit (GLWB) been
activated on the existing annuity?

0 Yes 0 No o N/A

If yes, at what %/value and frequency
are the income payments?

W II a Bonus Recapture apply at the time of surrender or exchange of the

existing policy? o0 Yes o No

Original Bonus Rate % and Amount: % and $

Actual Bonus Recapture Amount $

Applicant Acknowledgment: | acknowledge that a copy of this completed
comparison form has been provided to me, and that | can ask questions about
the content of this formto the agent or insurer who completed it.

Applicant First and Last Name:

Applicant Email Address:

Applicant Sgnature

Date

Agent (Producer)/Insurer Representative

First and Last Name:

Agent (Producer)/Insurer Email Address:
Agent (Producer)/Insurer Business Telephone Number:
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Agent (Producer)/I nsurer Statement: The replacing product 7 would owould
not substantially benefit the consumer in comparison to the replaced product
over the life of the product.

Agent (Producer)/Insurer Representative Date
Sgnature

(5) Application of the Best Interest Obligation. Any requirement
applicable to a producer under this subdivision shall apply to
every producer who has exercised material control or influence
in the making of a recommendation and has received direct
compensation asa result of the recommendation or sale, regardless
of whether or not the producer has had any direct contact with the
consumer. Activities such as providing or delivering marketing or
educational materials, product wholesaling or other back office
product support, and general supervision of a producer do not, in
and of themselves, constitute material control or influence.

(b) Supervision System.

(1) Aninsurer shall not issue an annuity or lifeinsurance policy
recommended to a consumer unlessthereis a reasonable basisto
believe the annuity or life insurance policy would be in the best
interest of the consumer, confer a tangible financial benefit over
the life of the annuity or life insurance policy based on the
consumer’s consumer profile information and other relevant
information that was obtained by the producer or insurer, and
effectively address the particular consumer’s financial situation,
financial needs, insurance needs, and financial objectives. If an
annuity or lifeinsurance policy isbeing replaced, theinsurer shall
review the Replacement Product Comparison Form required by
subparagraph (B) of paragraph (4) of subdivision (a), and after
doing so, the insurer shall determine if it also has a reasonable
basis to believe the annuity or life insurance policy will confer a
substantial financial benefit to the consumer over the life of the
annuity or life insurance policy when compared to the replaced
product.

(2) Aninsurer shall establish, maintain, and utilize a supervision
system that is reasonably designed to achieve the insurer’s and
its insurance producers’ compliance with this article, including,
but not limited to, all of the following:
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(A) Theinsurer shall establish, maintain, and utilize reasonable
procedures to inform its insurance producers of the requirements
of thisarticle and shall incorporate the requirements of thisarticle
into relevant insurance producer training manuals.

(B) Theinsurer shall establish, maintain, and utilize reasonable
standards for insurance producer product training, and shall
maintain and utilize reasonabl e proceduresto requireitsinsurance
producers to comply with the requirements of Section 10509.915.

(C) The insurer shall provide product-specific training and
training materialsthat explain all material features of itsannuities
and life insurance policiesto its insurance producers.

(D) Theinsurer shall establish, maintain, and utilize procedures
for review of each recommendation before issuing an annuity or
life insurance policy that are designed to ensure there is a
reasonable basis to determine that the recommended annuity or
life insurance policy would effectively address the particular
consumer’s financial situation, financial needs, insurance needs,
and financial objectives. The review procedures shall apply a
screening system for the purpose of identifying selected
transactions for additional review and may be accomplished
electronically or through other means, including, but not limited
to, physical review. An electronic or other system may be designed
to require additional review only of those transactions identified
for additional review by the selection criteria.

(E) (i) The insurer shall establish, maintain, and utilize
reasonable procedures to detect recommendations that are not in
compliance with thisarticle. This consists of programs of internal
monitoring and shall include at least three of the following
methods:

() Confirmation of the consumer’s profile information.

(1) Systematic customer surveys.

(1) Producer and consumer interviews.

(V) Confirmation letters.

(V) Producer statements or attestations.

(if) This subparagraph does not prevent an insurer from
complying with this subdivision by applying sampling procedures,
or by confirming consumer profile information or other required
information under subdivision (a) after issuance or delivery of the
annuity or life insurance policy.

98



—31— SB 263

(F) Theinsurer shall establish, maintain, and utilize reasonable
procedures to assess, before or upon issuance or delivery of an
annuity or life insurance policy, whether or not a producer has
provided to the consumer the information required to be provided
under subdivision (a).

(G) Theinsurer shall establish, maintain, and utilize reasonable
procedures to identify and address consumer refusals to provide
complete consumer profile information and consumer profile
information that differs from what the consumer represented to
the producer.

(H) Aninsurer shall not utilize any compensation structure for
recommendations or sales that creates a material conflict of
interest, including compensation structures that favor particular
products offered by a producer. Insurers shall compensate
producers only by paying commissions or fees. Insurers may not
offer any sales contests, sales quotas, bonuses, noncash
compensation, or other cash compensation. The requirements of
this subparagraph do not prohibit the insurer’s employees from
receiving health insurance, retirement benefits, or other employee
benefits if the insurers’ employees compensation is not based
upon the volume of sales of annuities or life insurance policies.

(I) Theinsurer shall biannually provide a written report to its
senior management, including to the senior manager responsible
for audit functions, that details a review, with appropriate testing,
reasonably designed to determine the effectiveness of the
supervision system, the exceptions found, and corrective action
taken or recommended, if any.

(3) (A) This subdivision does not restrict an insurer from
contracting for performance of a function, including maintenance
of procedures, required under paragraph (2). An insurer is
responsible for taking appropriate corrective action, and may be
subject to sanctions and penalties pursuant to Section 10509.917
regardless of whether or not theinsurer contractsfor performance
of a function and regardless of the insurer’s compliance with
subparagraph (B). An insurer is responsible for the compliance
of its insurance producer with the provisions of this article
regardless of whether the insurer contracts for performance of a
function required under this subdivision and regardiess of the
insurer’s compliance with subparagraph (B).

98



SB 263 —32—

OCO~NOUITPA,WNE

(B) Aninsurer’s supervision system under paragraph (2) shall
include reasonabl e supervision of contractual performance under
this subdivision. This includes both of the following:

(i) Reasonable monitoring and, as appropriate, conducting
auditsto ensure that the contracted function is properly performed.

(if) Biannually obtaining a certification froma senior manager
who hasresponsibility for the contracted function that the manager
has a reasonable basis to represent, and does represent, that the
function is properly performed.

(4) An insurer is not required to include in its system of
supervision an insurance producer’s recommendations to
consumers of products other than the annuities or life insurance
policies offered by the insurer.

(c) Prohibited Practices. Aninsurance producer or insurer shall
not dissuade, or attempt to dissuade, a consumer from any of the
following:

(1) Truthfully responding to an insurer’s request for
confirmation of the consumer profile information.

(2) Filing a complaint.

(3) Cooperating with the investigation of a complaint.

(d) Safe Harbor.

(1) Recommendations and sales of annuities and lifeinsurance
policies made by financial professionalsin compliance with laws,
regulations, business rules, controls, and procedures that satisfy
consumer protection standards that are equal to or greater than
those contained in thisarticle shall satisfy the requirements under
this article even if those standards would not otherwise apply to
the product or recommendation at issue. This subdivision does not
limit the insurance commissioner’s ability to enforce, including
conducting investigations related to, the provisions of this article.

(2) Paragraph (1) does not limit the insurer’s obligation to
comply with subdivision (b), although the insurer may base its
analysis on information received from either the financial
professional or the entity supervising the financial professional.

(3) For purposes of this subdivision, “ financial professional”
means a producer that is regulated and acting as either of the
following:

(A) Aninvestment adviser registered under federal or California
laws.
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(B) Aplanfiduciary under Section 3(21) of thefederal Employee
Retirement Income Security Act (ERISA) of 1974 (29 U.S.C. Sec.
1001 et seq.) or fiduciary under Section 4975(e)(3) of the Internal
Revenue Code (IRC) or any amendments or successor statutes
thereto.

(4) Sales by FINRA-registered broker-dealers and registered
representatives of broker-dealers shall be subject to paragraph
(2) only after FINRA establishes consumer protection standards
that meet or exceed those contained in subdivision (a), including
the requirements that the producer’s recommendation to the
consumer is based on an evaluation of the consumer’s relevant
consumer profileinformation and other relevant information, and
reflects the care, skill, prudence, and diligence that a prudent
person acting in alike capacity and familiar with the matterswould
use under the prevailing circumstances, and only the interests of
the consumer shall be considered in making the recommendation
and complying with other obligations under this article.

(5) For paragraph (1) to apply, an insurer shall do both of the
following:

(A) Monitor the relevant conduct of the financial professional
seeking to rely on paragraph (1) or the entity responsible for
supervising the financial professional using information collected
in the normal course of an insurer’s business.

(B) Providetotheentity responsiblefor supervising thefinancial
professional seeking to rely on paragraph (1) information and
reports that are reasonably appropriate to assist such entity to
maintain its supervision system.

SEC. 8. Section 10509.915 of the Insurance Code is amended
to read:

10509.915. (a) Aninsurance producer shall not solicitthesae
of an annuity-preduet or lifeinsurance policy unlessthe insurance
producer has adequate knowledge of the product to recommend
the annuity or life insurance policy and the insurance producer is
in compliance with the insurer’s standards for product training.
An insurance producer may rely on insurer-provided
product-specific training standards and materials to comply with
this subdivision.

(b) (1) An insurance producer who is otherwise entitled to
engage in the sale of annuity products shall complete a one-time

erghteredit-heur eight-credit hour annuity training course approved

98



SB 263 — 34—

OCO~NOUITPA,WNE

by the commissioner and provided by a commissioner-approved
education provider, prior to commencing the transaction of
annuities, pursuant to subdivision (a) of Section 1749.8.

(2) In addition to the requirement set forth in paragraph (1),
every producer who engages in this state in the sale of annuity
products shall satisfactorily complete four continuing education
credits prior to license renewal every two years, pursuant to
subdivision (b) of Section 1749.8.

(3) The training required under this subdivision shall include
information on al of the following topics:

(A) The types of annuities and various classifications of
annuities.

(B) Identification of the parties to an annuity.

(C) How fixed, variable, index-linked variable annuity, and
indexed annuity contract provisions affect consumers.

(D) The application of income taxation of qualified and
nonqgualified annuities.

(E) The primary uses of annuities.

(F) Prohibited sales practices, the recognition of indicators that
aprospectiveinsured may lack the short-term memory or judgment
to knowingly purchase an insurance product, and fraudulent and
unfair trade practices, as well as replacement and disclosure
requirementsfor salesof annuities, al asprovided under California
law, including, but not limited to, this article.

(©) (1) An insurance producer who is otherwise entitled to
engage in the sale of life insurance policies shall complete a
one-time, four-credit hour life insurance policy training course
approved by the commissioner and provided by a
commissioner-approved education provider before transacting
life insurance policies, pursuant to subdivision (a) of 1749.81.

(2) Inaddition to the requirement set forth in paragraph (1), a
producer who engages in this state in the sale of life insurance
policies shall satisfactorily complete two continuing education
credits before license renewal every two years, pursuant to
subdivision (b) of Section 1749.81.

(3) The training required under this subdivision shall include
information on all of the following topics:

(A) The types of life insurance policies and various
classifications of life insurance policies.

(B) ldentification of the parties to a life insurance policy.
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(C) How the provisions in term life, whole life, universal life,
indexed universal life, and other variable life policies affect
CONSUMer's.

(D) Theprimary usesof lifeinsurance policies and the potential
advantages and disadvantages of purchasing the types of insurance
listed in subparagraph (C).

(E) Prohibited sales practices, the recognition of indicatorsthat
a prospective insured may lack the short-term memory or judgment
to knowingly purchase an insurance product, and fraudulent and
unfair trade practices, as well as replacement and disclosure
requirements for sales of life insurance policies, all as provided
under California law, including, but not limited to, this article.

4)

(d) Providers of courses intended to comply with this section
shall cover al topics listed-+athepreseribed-euthine for annuities
in paragraph (3) of subdivision (b) and life insurance policiesin
paragraph (3) of subdivision (c), and shall not present any
marketing information or provide training on sales techniques or
provide specific information about a particular insurer’s products.
Additional topics may be offered in conjunction with and in
addition to the required outline.

(e) A provider of an annuity or life insurance policy training
course intended to comply with this section shall register asa CE
provider in this state and comply with the rules and guidelines
applicable to insurance producer continuing education courses as
set forth in Section 1749.8,+1 Section 1749.81, and subdivisions
(d) and (e) of Section 1749.1, and in Sections 2188, 2188.1, 2188.2,
2188.3, 2188.4, 2188.6, 2188.7, 2188.8, 2188.50, and 2188.9 of
Title 10 of the California Code of Regulations.

(6)

(N Annuity and life insurance policy training courses may be
conducted and completed by classroom or self-study methods in
accordance with Sections 2188.2 and 2188.3 of Title 10 of the
California Code of Regulations.

157}

(g) Providersof annuity and life insurance policy training shall
comply with the reporting requirements and shall issue certificates
of completion in accordance with Section 2188.8 of Title 10 of
the California Code of Regulations.
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(h) An insurer shall verify that an insurance producer has
completed the annuity or life insurance policy training required
under this section before allowing the producer to sell an annuity
preduet or life insurance policy for that insurer. An insurer may
satisfy its responsibility under this paragraph by obtaining
certificates of completion of the training course or obtaining reports
provided by commissioner-sponsored database systems or vendors
or from areasonably reliable commercial database vendor that has
a reporting arrangement with approved insurance education
providers.

SEC. 9. Section 10509.916 is added to the Insurance Code, to
read:

10509.916. (a) A life insurer shall provide to all consumers
who purchase an annuity a buyer’s guide that shall be delivered
as a stand-alone document with the annuity or before delivery of
the annuity.

(b) For the purposes of this section, “ buyer’sguide” meansthe
National Association of Insurance Commissioners approved
Annuity Buyer’s Guide most relevant to the type of product being
recommended.

SEC. 10. Section 10509.916 of the Insurance Code is amended
and renumbered to read:

10509:916:

10509.917. (&) Aninsurerisresponsiblefor compliancewith
this article. If a violation occurs, either because of the action or
inaction of theinsurer or itsinsurance producer, the commissioner
may, in addition to any other available penalties, remedies, or
administrative actions, order any or all of the following:

(1) Aninsurer to take reasonably appropriate corrective action
for any consumer harmed by the insurer’s, or by its insurance
producer’s, violation of this article.

(2) A managing general agent or an insurance producer to take
reasonably appropriate corrective action for any consumer harmed
by the insurance producer’s violation of this article.

(3) Pendlties and sanctions pursuant to Section 10509.9. For
purposes of Section 10509.9, this article shall be deemed to be
part of Article 8 (commencing with Section 10509), and the
commissioner may in a single enforcement action seek penalties
for afirst and a second or subsequent violation.
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(b) Nothinginthisarticleshal affect any obligation of aninsurer
for acts of its agents, or any consumer remedy or cause of action
that is otherwise provided for.

SEC. 11. Section 10509.917 of the Insurance Code is amended
and renumbered to read:

10509917

10509.918. (&) Insurersand insurance producersshall maintain
or be able to make available to the commissioner records of the
information collected from the consumer and other information
used in making the recommendations that were the basis for
insurancetransactionsfor five years after the insurance transaction
is completed by the insurer. An insurer is permitted, but shall not
be required, to maintain documentation on behalf of an insurance
producer.

(b) Records required to be maintained by this article may be
maintained in paper, photographic, microprocess, magnetic,
mechanical, or electronic media, or by any processthat accurately
reproduces the actual document.

SEC. 12. Section 10509.918 of the Insurance Code is amended
and renumbered to read:

10509:918:

10509.919. The commissioner shall, from time to time as
conditionswarrant, after notice and hearing, adopt reasonablerules
and regulations, and amendments and additions thereto, as are
necessary to administer this article. Those rules and regulations
may include modifications of the Insurance Agent (Producer)
Compensation Disclosure for Annuitiesand Life Insurance Policies
formin paragraph (2) of subdivision (a) of Section 10509.914 and
Replacement Product Comparison Form in subparagraph (B) of
paragraph (4) of subdivision (a) of Section 10509.914 that the
commissioner finds likely to increase consumer understanding of
annuity or life insurance transactions. The commissioner may
adopt regulations not inconsistent with this article pursuant to
Section 989J of the federal Dodd-Frank Wall Street Reform and
Consumer Protection Act (Public Law 111-203).
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All matter omitted in this version of the bill
appears in the bill as introduced in the
Senate, January 30, 2023. (JR11)
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